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Often misunderstood, Medicare’s 
three-day payment window has 

reemerged as a topic of conversation 
in coding circles thanks to a  

recent CMS clarification.

Strategies
Compliance

72-Hour Rule
for the 

By Elizabeth S. Roop



M
any hospital coding and billing departments 
continue to struggle with the nearly 
20-year-old definition of “other services” 
as related to Medicare’s so-called 72-hour 
rule—more accurately defined as the 
three-day payment window. The resulting 

misapplication forces many facilities to leave reimbursement 
dollars on the table rather than risk demands for repayment 
and potential financial penalties.

Part of the Centers for Medicare & Medicaid Services’ (CMS) 
prospective payment system, the rule as originally issued 
requires hospitals to bundle any charges for outpatient diag-
nostic or other services related to a patient’s admission that 
are provided during the three-day period preceding admission 
under the inpatient claim. However, the definition of other ser-
vices remained an ongoing point of contention, leading to a 2011 
CMS clarification on how the rule should be applied to certain 
outpatient services. 

Specifically, the agency defined other services to include any 
outpatient service that is clinically associated with the reason 
for admission. Further, any outpatient nondiagnostic services 
provided within the three-day time frame would be considered 
admission related unless the hospital verifies they are clinically 
distinct and unrelated. 

“Historically, when the prospective payment system was set 
up in 1983, the costs of preadmission services were included 
in the base-year costs used to calculate the DRG [diagnosis-
related group] payments under Medicare Part A,” says Beverly 
A. Miller, CPA, CAPPM, manager of Hayflich & Steinberg CPAs, 
PLLC and president of the National CPA Health Care Advisors 
Association. “On a practical level, CMS has made the policy 
more consistent with common hospital billing practices.”

That is not all the rule change has accomplished; it has also 
brought compliance concerns to the forefront. “The increased 
conversation the rule change has created is making people 
realize how misunderstood the rule has been for quite some 
time,” says Susan Wallace, MEd, RHIA, CCS, CDIP, CCDS, direc-
tor of compliance and an inpatient consultant with Administra-
tive Consultant Service.

Achieving Clarity
When the rule was first issued, many hospitals restructured 

billing systems to bundle all outpatient preadmission services 
performed within three days of admission, an approach that 
led to both unintentional violations and lost reimbursements. 
Others opted to stop billing any outpatient services provided 
within three days of admission separate from the inpatient 
claim, even in cases where doing so was justified. 

In issuing its clarification, the CMS sought to not only clear 
up the confusion surrounding the definition of other services 
but also to expand the scope of the rule to include all outpatient 
nondiagnostic services rendered within the three-day window 

unless the hospital attests that specific nondiagnostic outpatient 
services are clinically distinct and unrelated to the hospital claim.

“There was not so much an expansion of the definition as 
there was a clarification of its intended scope. Certainly, it rep-
resents a change in practice for many hospitals now that there 
is additional guidance explaining that the category of services 
deemed relevant to the patient’s admission extends beyond 
diagnostic services,” says Cori Casey Turner, Esq, a partner 
with the law firm Husch Blackwell LLP. “From a practical per-
spective, we can understand Medicare’s desire to capture all 
services clinically related to the admission in its inpatient DRG 
payment. However, this clarification will have a substantial 
impact on hospital operations and intrafacility communication 
strategies as well as revenue targets.”

In particular, the CMS emphasized that the rule also applies 
to services rendered at physician clinics or practices that are 
wholly owned or operated by a hospital. Thus, the technical 
portion of preadmission services must be included on the inpa-
tient bill, although the professional fees may continue to be 
billed separately.

Tiffany Hetland, an associate with Husch Blackwell, notes 
that this represents a significant change in the rule’s application 
and is likely to create major administrative challenges for hos-
pitals that own or operate outpatient ambulatory clinics. “These 
providers will now be required to develop and implement effec-
tive communication and tracking processes to ensure that all 
applicable outpatient services furnished at these clinical sites 
are rolled into the inpatient claim appropriately,” she says.

Miller, who concurs that the clarification has created new 
compliance challenges, suggests that hospital employment of 
physicians and the acquisition of physician practices by hos-
pitals and health systems pose the most significant hurdles. 
This is because these activities typically result in remote loca-
tions that, while wholly owned or operated by the hospital, uti-
lize different billing systems with no centralized way to identify 
patients whose care may fall under the three-day rule.

“Identifying the technical component of the service as well 
as the nondiagnostic services to be bundled into the inpatient 
claim is difficult in this scenario,” she says.

Mitigating Compliance Risks
Finding a way to avoid noncompliance is crucial. Just as the 

scope of the rule has expanded so has the risk. For instance, 
Miller points to activities, such as the Recovery Audit Contrac-
tor (RAC) program, that are enabling the CMS to recover over-
payments in certain regions, efforts that will likely be expanded 
as target lists are updated. Also, the Office of Inspector General 
is mining data from a national claims database to match claims 
from Medicare Parts A, B, and C to identify unbundled claims 
that result in overpayments.

In fact, Miller says any noncompliance resulting in an over-
payment is the most significant risk hospitals face under the 
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three-day rule because of the potential for billing fraud under 
the False Claims Act. “Hospitals can expect further audits and 
overpayment recoveries when they have failed to appropriately 
bundle services,” she says. “However, the hospital can face the 
loss of payments if they bundle all of the nondiagnostic pread-
mission outpatient services that are unrelated to the admission.”

Wallace identifies three specific billing risks confronting 
hospitals in terms of compliance with the three-day rule. The 
first is incorrect bundling of an outpatient surgery with an inpa-
tient claim, resulting in a Medicare severity (MS)-DRG over-
payment. She notes that many but not all of these fall into the 
MS-DRG 981 to 989 category where the surgical procedure 
is unrelated to the principal diagnosis. “These are RAC/MAC 
[Medicare administrative contractor] targets, and the likelihood 
of review is high and accuracy is important,” she says.

Second is incorrect bundling of unrelated outpatient thera-
peutic services with an inpatient claim. While the results of this 
action may not impact MS-DRG payment, a hospital has none-
theless “lost legitimate outpatient revenue that should have 
been billed separately,” Wallace says.

Third is incorrect coding assignment that results when the 
inpatient and outpatient claims are combined. For example, 
an outpatient procedure is coded in CPT and is subsequently 
“cross-walked” to an incorrect ICD-9-CM procedure code so 
the claim can be filed.

The urgency behind identifying strategies for mitigating the 
risk of noncompliance is heightened by the very real possibility 
that current efforts to evaluate compliance are just the begin-
ning, Turner says. “Given this is a fairly recent clarification, 
Medicare may have this issue on its radar and elect to devote 
resources to investigating 72-hour rule compliance,” she says. 
“There is the possibility this issue will appear as a future gov-
ernment audit or Work Plan item, which presents an additional 
risk to hospitals that are struggling to implement new compli-
ant processes.”

Strategies for Success
There are numerous steps hospitals can take to help ensure 

compliance with the expanded 72-hour rule. One is the imme-
diate utilization of the HCPCS Level 2 modifier PD, defined as a 
“diagnostic or related non-diagnostic item or service provided 
in a wholly owned or wholly operated entity to a patient who is 
admitted as an inpatient within 3 days, or 1 day.”

The CMS also recommends instituting policies under which 
claims for services provided by any hospital-controlled physi-
cian practice are held for at least three days. This way, should a 
patient be admitted 72 hours after outpatient services are pro-
vided, the modifier can be added to the claim.

In fact, because of the complexity involved in compliance, 
much of the focus should be on strategies related to wholly 
owned or operated physician practices or other entities. Hetland 
suggests implementing processes to identify and isolate outpa-
tient services that are related to a subsequent inpatient admis-
sion, which may include analyzing relevant reports on a weekly 
basis or identifying appropriate scrubbing tools.

“Clinics and practices wholly owned or operated by a hos-
pital should also collaborate with the hospital to establish an 
effective communication system to ensure applicable outpa-
tient services can be identified, tracked, and billed appropri-
ately,” she says.

In general, a smart first step is to establish processes that 
ensure cases subject to the three-day rule are properly iden-
tified. This requires more than simply dictating that all claims 
within a three-day payment window should be combined, a 
strategy that will ultimately create more problems than it 
resolves, Wallace says. 

“It is fine to automatically combine outpatient claims that con-
tain only diagnostic services, but those with nondiagnostic/ther-
apeutic services, other than ambulance or maintenance renal 
dialysis services, should be flagged for review,” she says, adding 
that it is also important to pinpoint who manages that review. 

“Who is going to determine whether the cases are ‘clinically 
related’? Ultimately, some of those cases may require referral 
back to the physician for clarification. The initial review might 
be performed by someone from quality or clinical documenta-
tion improvement, for example,” she says.

Wallace recommends conducting prebilling reviews of any 
cases assigned to MS-DRG 981 to 989 to ensure inpatient and 
outpatient information is correctly combined and sequenced. 
Also, any time the MS-DRG on a claim does not match the 
MS-DRG that was initially coded, the case should be flagged for 
referral back to coding for resolution.

Close attention should also be paid to admissions procedures. 
Because the date and time of admission drives much of the 
process, it is especially important that this information be cap-
tured accurately at the outset. “Obviously, documentation of the 
reason for the patient’s inpatient admission determines the prin-
cipal diagnosis and MS-DRG payment, but it is also an important 

Miller says any noncompliance 
resulting in an overpayment is 
the most significant risk hospitals 
face under the three-day rule  
because of the potential for billing 
fraud under the False Claims Act.
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factor in determining whether the conditions are related. Without 
a clear statement as to why the patient became an inpatient, the 
risk of improper payment is greater,” Wallace says.

Miller emphasizes that simply having policies in place is not 
enough; they must be communicated and enforced across the 
enterprise. Further, everyone in the billing and coding process, 
including admission clerks, registrars, and even clinical staff, 
should be educated on the rules and procedures. She also rec-
ommends deploying a tracking and audit mechanism, even if it 
is manual, in both inpatient and outpatient departments to aid 
the coding and billing staff with compliance. 

“Communication and collaboration as the patient moves 
through the system from outpatient to inpatient, along with a 
centralized repository for information and procedures to moni-
tor and audit the information for compliance with the three-day 
rule, will assist in identifying claims requiring bundling as well 
as those that can be billed separately for those nondiagnostic 
services that are not clinically related,” Miller says.

Finally, it is important not to overlook the attestation pro-
cess, which allows hospitals to claim specific nondiagnos-
tic outpatient services are clinically distinct and unrelated to 
the hospital claim. “To make such an attestation, the hospi-
tal must add condition code 51 to the preadmission claim and 
ensure adequate supporting documentation is maintained in 
the patient’s file,” Turner says.

Know Your Environment
Ultimately, the most successful compliance strategy will 

be one that is created with a clear understanding of what pro-
cesses are already in place—and how that approach may be 
steering a hospital down the wrong path. 

Miller recommends evaluating existing policies to identify 
where they deviate from the Medicare Claims Processing Manual 
as well as how they impact compliance with the three-day rule.

“Review a selection of test claims to see how each claim was 
captured, billed, and reimbursed,” she says. “This will assist 
in identifying claims that have been over- or underbilled and 
lay the groundwork for the policies and procedures needed to 
ensure compliance.”

— Elizabeth S. Roop is a Tampa, Florida-based freelance writer 
specializing in healthcare and HIT.

For clarification on other billing risks, visit the compliance 
archive at www.ForTheRecordmag.com.
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